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Why Use ADR?
• Most disputes do not need or warrant litigation. 
• Litigation is too expensive, slow, inefficient, and 

inflexible for many such disputes.
• Nonetheless, litigation is a necessary alternative 

(perhaps, a "last resort") when other mechanisms 
to avoid or resolve a dispute have failed. 

• The availability of litigation, of course, is 
sometimes essential to spur parties to engage 
seriously in ADR procedures

Wayne Outen
Plaintiff Attorney
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Why Use ADR?
• Allows disputes to be settled quickly and 

close to the source of dispute, particularly 
with grievance procedures

• Employee perception of the fairness of the 
process provides greater satisfaction than 
the outcome;

• Availability of ADR may be a measure of 
organizational effectiveness.
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When to Use Alternative Dispute 
Resolution?
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• Whenever there is a dispute
• Parties may agree to 

mediation or arbitration 
• Parties have the opportunity 

to fashion how they will 
resolve the dispute



Legal basis for ADR
Congress
• Americans with Disabilities Act (1990)
• Section 118 of the Civil Rights Act of 1991
Supreme Court
• Gilmer v. Interstate / Johnson Lane, 500 U.S. 20, 

111 S. Ct. 1647 (1991)
• Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 

121 S. Ct. 1302, 149 L. Ed. 2d 234 (2001)
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Legal basis for ADR

Task Force
• The Due Process Protocol for Mediation and 

Arbitration of Statutory Disputes Arising Out of the 
Employment Relationship (1995)

American Arbitration Association
• Employment Arbitration Rules and Mediation 

Procedures (1996)
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Limitations on ADR
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– Section 8816 of the 2010 
Defense Appropriations Act, 

– Contractors or subcontractors 
with contracts over $1MM 
must agree not to enter into or 
take any action to enforce any 
agreement requiring 
arbitration, as a “condition of 
employment,”



Limitations on ADR
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– Applies to employees or independent contractors 
who agree to resolve through arbitration any claim 
under Title VII of the Civil Rights Act of 1964 (e.g., 
claims of race, sex, national origin and religious 
discrimination, harassment and retaliation), 

– Also applies to  any tort claim related to or arising out 
of sexual assault or harassment, including assault 
and battery, intentional infliction of emotional 
distress, false imprisonment, or negligent hiring, 
supervision, or retention.



Benefits of ADR – to employer
Cost savings
Timeliness of resolution
Ability to fashion remedy
Ability to fashion process
Less publicity
Confidential
More control over outcome
Less disruption
Less adversarial
Helps repair relationships
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Benefits of ADR – to employer
“While the cost to litigate an employment dispute in a 

courtroom can range from $50,000 to $100,000, 
the fees related to arbitration are around $3,000 to 
$5,000, according to Toni Griffin, vice president of 
corporate communications for the American 
Arbitration Association.”
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Who uses ADR?
Darden
Hooters 
Coca-Cola Enterprises
Citi-Corp
Bridgestone/Firestone
Amerada Hess
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http://www.thecoca-colacompany.com/index.html
http://www.darden.com/default.asp


Who uses ADR?
Based on the success of the National Labor Relations Board’s 

pilot alternative dispute resolution (ADR) program, the Board 
has decided to make the program permanent.  The pilot 
program, which assisted the parties in settling unfair labor 
practice cases pending before the Board, began in December 
2005.  During its operation, 44 cases were processed in the 
program.  NLRB-assigned neutrals assisted the parties in 
reaching settlements in approximately 60% of the cases.  
The Board approved the parties’ settlements in each of those 
cases. 
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Benefits of ADR – to employee
Timeliness of resolution
More control over 

outcome
Less adversarial
Less stress
Preserves private / 

sensitive facts
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Mediation
• Probably the most  popular ADR 

procedure for employment disputes.
• No direct negotiations between the 

parties or their attorneys.
• Mediation involves negotiation 

facilitated by a neutral third party. 
• Voluntary and non-binding. The 

parties can design the process to suit 
the dispute, can choose the 
mediator, and can retain control over 
whether and how to settle. 
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Arbitration
• Adversarial proceeding 
• A neutral third party, 

selected by parties, decides 
the dispute, instead of a 
judge.

• Binding arbitration entails 
surrendering the authority to 
resolve the dispute to the 
third-party neutral.

• Arbitration is discussed 
more below
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Internal Dispute Resolution Procedures

• Must be fair in fact & 
perception

• Open door policies
• Ombuds
• Peer review
• Internal mediation
• See Resolving 

Employment Disputes: A 
Practical Guide
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Open Door Policy

Employees are encouraged 
to meet with their immediate 
manager or supervisor to 
discuss problems arising out
of the workplace environment.
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Ombuds

A neutral third party (either from 
within or outside the company) 
designated to confidentially 
investigate and propose 
settlement of employment 
complaints brought by 
employees.
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Peer Review

A panel of employees (or 
employees and managers) 
works together to resolve 
employment complaints.  
Peer review panel members 
are trained in the handling of 
sensitive issues.
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Internal Mediation
A process for resolving disputes in which a 
neutral third person from within the company, 
trained in mediation techniques, helps the 
disputing parties negotiate a mutually acceptable 
settlement.  Mediation is a nonbinding process in 
which the parties discuss their disputes with an 
impartial person who assists them in reaching a 
settlement.  The mediator may suggest ways of 
resolving the dispute but may not impose a 
settlement on the parties.
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Fact-Finding
The investigation of a complaint by an impartial 
third person (or team) who examines the 
complaint and the facts and issues a nonbinding 
report.  Fact-finding is particularly helpful for 
allegations of sexual harassment, where a fact-
finding team, composed of one male and one 
female neutral, investigates the allegations and 
presents its findings to the employer and the 
employee.
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Arbitration
It is generally defined as the 
submission of disputes to one or 
more impartial persons for final and 
binding determination.  It can be 
the final step in a workplace 
program that includes other dispute 
resolution methods.  There are 
many possibilities for designing this 
final step.
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Arbitration Fairness Act

• Still pending
• How will it affect 

future arbitrations?
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Disclaimer
The information provided during this presentation is
not intended for legal advice. The presentation, and
any handouts which may accompany it, provide
general information on alternative dispute resolution
and answers to common questions about this
issue. Please consult an attorney to assure that this
information, and your interpretation of it, is appropriate
to your particular situation.
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THANK YOU!
Linda G. Bond, Esquire
Rumberger, Kirk & Caldwell, P.A.
P.O. Box 10507
Tallahassee, FL 32302-2507
(850) 222-6550
lbond@rumberger.com
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When to Use Alternative Dispute 
Resolution?
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• Whenever there is a dispute
• Parties may agree to 

mediation or arbitration 
• Parties have the opportunity 

to fashion how they will 
resolve the dispute



Legal basis for ADR
Congress
• Americans with Disabilities Act (1990)
• Section 118 of the Civil Rights Act of 1991
Supreme Court
• Gilmer v. Interstate / Johnson Lane, 500 U.S. 20, 

111 S. Ct. 1647 (1991)
• Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 

121 S. Ct. 1302, 149 L. Ed. 2d 234 (2001)
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Legal basis for ADR

Task Force
• The Due Process Protocol for Mediation and 

Arbitration of Statutory Disputes Arising Out of the 
Employment Relationship (1995)

American Arbitration Association
• Employment Arbitration Rules and Mediation 

Procedures (1996)
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Limitations on ADR
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– Section 8816 of the 2010 
Defense Appropriations Act, 

– Contractors or subcontractors 
with contracts over $1MM 
must agree not to enter into or 
take any action to enforce any 
agreement requiring 
arbitration, as a “condition of 
employment,”



Limitations on ADR
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– Applies to employees or independent contractors 
who agree to resolve through arbitration any claim 
under Title VII of the Civil Rights Act of 1964 (e.g., 
claims of race, sex, national origin and religious 
discrimination, harassment and retaliation), 

– Also applies to  any tort claim related to or arising out 
of sexual assault or harassment, including assault 
and battery, intentional infliction of emotional 
distress, false imprisonment, or negligent hiring, 
supervision, or retention.



Benefits of ADR – to employer
Cost savings
Timeliness of resolution
Ability to fashion remedy
Ability to fashion process
Less publicity
Confidential
More control over outcome
Less disruption
Less adversarial
Helps repair relationships
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Open Door Policy

Employees are encouraged 
to meet with their immediate 
manager or supervisor to 
discuss problems arising out
of the workplace environment.
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Ombuds

A neutral third party (either from 
within or outside the company) 
designated to confidentially 
investigate and propose 
settlement of employment 
complaints brought by 
employees.
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Peer Review

A panel of employees (or 
employees and managers) 
works together to resolve 
employment complaints.  
Peer review panel members 
are trained in the handling of 
sensitive issues.
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Internal Mediation
A process for resolving disputes in which a 
neutral third person from within the company, 
trained in mediation techniques, helps the 
disputing parties negotiate a mutually acceptable 
settlement.  Mediation is a nonbinding process in 
which the parties discuss their disputes with an 
impartial person who assists them in reaching a 
settlement.  The mediator may suggest ways of 
resolving the dispute but may not impose a 
settlement on the parties.
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finding team, composed of one male and one 
female neutral, investigates the allegations and 
presents its findings to the employer and the 
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Disclaimer
The information provided during this presentation is
not intended for legal advice. The presentation, and
any handouts which may accompany it, provide
general information on alternative dispute resolution
and answers to common questions about this
issue. Please consult an attorney to assure that this
information, and your interpretation of it, is appropriate
to your particular situation.
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THANK YOU!
Linda G. Bond, Esquire
Rumberger, Kirk & Caldwell, P.A.
P.O. Box 10507
Tallahassee, FL 32302-2507
(850) 222-6550
lbond@rumberger.com
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