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Employment Watch for 2011 is a monthly newsletter outlining recent court decisions in Florida and the Eleventh Circuit Court of Appeals.
  

  
Come see us at our website, esclaw.com, and you can get the latest news about the firm, read background information on any of our 25 attorneys, or find links to a variety of useful web sites from local government web sites to helpful business sites.  And did you know that ESC practices many types of law from corporate to employment, real estate to personal injury law?  You’ll find thorough information about all our areas of practice and how they can help you.
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 Erick M. Drlicka

Erick concentrates his practice in the areas of employment law and personal injury. He graduated from the University of Florida College of Law, where he was a member of the trial competition team. Prior to earning his law degree, Erick received an undergraduate degree from Spring Hill College, and a graduate degree in international affairs from Columbia University. 

 

Since joining Emmanuel, Sheppard & Condon in 1987, he earned his board certification in civil trial law with The Florida Bar, and has become a Florida Supreme Court Certified Circuit Civil Mediator. He is AV rated by Martindale-Hubbell and has distinguished himself as a member of numerous professional associations, including the American Bar Association, The Florida Bar, the Escambia-Santa Rosa Bar Association, and the Academy of Florida Trial Lawyers
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Negligent Hiring,
Supervision and Retention
Employee could sue her employer for negligent hiring, supervision and retention without having to file a charge of discrimination where she alleged the owner of the company touched her in an inappropriate sexual manner.
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Unemployment Compensation
 
An employee who was terminated for performing merchandise returns when no customers were present, in violation of the store’s policies, was still eligible to receive unemployment compensation.
* * * * *
An employee who failed a certification exam which was necessary for her to do her job was still eligible to receive unemployment compensation.
* * * * *

A lawyer who was terminated from his firm was eligible to receive unemployment compensation even though he was working full time as a solo practitioner because the lawyer had not received any remuneration when he started his own practice.
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Discrimination
 

Employee who alleged he was terminated because he witnessed co-workers engaging in criminal activity did not state a cause of action for race discrimination. 

* * * * *

A lateral transfer or shift change which does not result in loss of pay, benefits or classification does not constitute an adverse employment action under Title VII, even if the new assignment may seem less prestigious.

* * * * *

Female employees who were reassigned to another department along with other employees as a result of a reorganization could not prevail on a gender discrimination claim.

* * * * *

A welder stated a claim for retaliation when he was transferred to what he described as a "crap job" which was demeaning, filthy, and physically unpleasant. Such a transfer could have dissuaded a reasonable employee from reporting alleged discrimination.

* * * * *

A transfer in location which increases the employee’s commute to and from work does not necessarily constitute an adverse employment action.

* * * * *

The following were not considered adverse employment actions in a retaliation claim brought under Title VII: comment by a co-worker that he felt bad for the co-employee who was fired for allegedly harassing the employee; survey by a co-worker to see if employee handled the sexual harassment incident in an appropriate fashion; investigation into employee’s attire which resulted in no discipline; or a few offensive utterances about the employee.

* * * * *

An employee failed to make out a retaliation claim where the search committee who interviewed him for a job was unaware that he had filed a discrimination complaint with the human resource department.

* * * * *

An African-American employee complained of a hostile work environment based on the following: (1) his supervisor referring to him as "boy; (2) racial graffiti in the bathroom; (3) unidentified persons wore t-shirts with the rebel flag; and (4) seeing a noose hanging from a light fixture and hearing about two other incidents involving a noose. The court rejected the employee’s claim because: (1) the supervisor did not refer to other African-American employees as "boy"; (2) the employee failed to show that the graffiti in the bathroom or people wearing t-shirts with the confederate flag was pervasive rather than just a handful of incidents; and (3) the employee failed to show that the noose incidents were pervasive or that the employer failed to take any action when it was brought to the employer’s attention.

* * * * *

Verbal counseling, without more, did not constitute an adverse employment action.
* * * * *

A supervisor’s e-mail to an employee concerning a late time sheet does not constitute an adverse employment action.
* * * * *

An employee receiving four points less than a perfect score on her otherwise "excellent" evaluation did not constitute an adverse employment action.

* * * * *

A 9 month gap between the final complaint of discrimination and the subsequent adverse employment action is too attenuated to establish the employee’s complaint caused the adverse employment action.

* * * * *

An employee’s race discrimination claim failed when she was unable to work and her doctor instructed her not to work after she went out on medical leave due to anxiety which she alleged was caused by a co-worker’s conduct towards her.

* * * * *

Bank teller who was fired for poor sales, attendance and attitude problems failed to make out a disparate treatment claim based on her race because even though the teller who she compared herself to had sales issues, she did not have any attendance issues.

* * * *
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The information contained in Emmanuel, Sheppard & Condon’s newsletter (“Newsletter”) is for general guidance on matters of interest only. The application and impact of laws can vary widely based on the specific facts involved. Given the changing natures of laws, rules and regulations, and the inherent hazards of electronic communication, there may be delays, omissions or inaccuracies in information contained in this Newsletter.  As such, it should not be used as a substitute for consultation with professional legal or other competent advisers. Before making any decision or taking any action, you should consult an attorney at Emmanuel, Sheppard & Condon at 850/433-6581, visit our website at www.esclaw.com, or consult an attorney of your choice.
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Workers' Compensation
The workers’ compensation law does not bar an employee from bringing a battery claim against her employer because her injuries did not arise out of her work environment or work related activities.
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Arbitration   

Mutual promise to arbitrate employment disputes is sufficient consideration for enforcing an arbitration agreement.  The point to remember is that a promise, no matter how slight, can provide sufficient consideration if the party is promising to do something he or she is not otherwise obligated to do.
* * * * * 
Continued employment also can form adequate consideration for an arbitration agreement in an at-will employment relationship..
* * * * * 
An arbitration agreement is enforceable as long as it is not procedurally or substantively unconscionable to the employee.
* * * * * 
An arbitration provision which allowed an employee to file an EEOC charge did not mean that the employee could file suit rather than arbitrate the matter after receiving a right to sue letter from EEOC.
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 Fair Labor Standards Act
 

An employee engages in protected activity under the FLSA even though he or she does not specifically reference the FLSA in a complaint about employees not being paid for working over forty hours or not reporting time they worked over forty hours. 

* * * * *
Multiple disciplinary actions, including a performance improvement plan, can constitute an adverse employment action in a retaliation claim brought under the FLSA if the cumulative effect of the disciplines would dissuade a reasonable employee from bringing or supporting an FLSA complaint to the attention of the employer.
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FMLA  

 
Employer did not violate the FMLA when it terminated an employee who was on FMLA for not reaching her sales goals which she was required to meet as part of a performance improvement plan. Of note is the fact that the employee had also been counseled prior to requesting FMLA leave for not meeting her sales goals.
* * * * * 
Employer did not retaliate against an employee when it fired the employee two weeks after she took FMLA leave because the employee failed to meet the goals set forth in a performance improvement plan that was issued to her before she requested FMLA leave.
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 Discrimination (Cont.)
 
Pregnant manager’s discrimination claim failed because the other manager to whom she was comparing herself to did not have any lifting restrictions which prevented him from performing the essential functions of the job. The pregnant manager’s doctor had restricted her from lifting over 25 pounds due to complications with her pregnancy.

* * * * *

A corrections officer and a detention specialist were not similarly situated individuals where the corrections officer was allowed to have direct contact with prisoners where as a detention specialist could not. In addition, the corrections officer’s position required certification, while the detention specialist position did not.
* * * * *
An employee could not make out a race discrimination claim when he was not selected for a particular position. The co-worker he was using to compare himself to was not similarly situated because although she assumed some of the responsibilities of the position, she did not assume all of them.
* * * * *
Employee who was denied a particular position which was not filled until nineteen months later failed to make out a race discrimination claim.
* * * * *
An employee was allowed to bring a wrongful termination claim under Title VII even though the charge of discrimination he filed with EEOC (which is a precondition to filing a law suit) did not mention the termination. The employee was allowed to proceed with his lawsuit because the termination was reasonably related to the discrimination outlined in the charge and because EEOC had actually investigated the circumstances surrounding his termination.
* * * * *
A charge of discrimination alleging hostile work environment is timely so long as at least one of the events underlying the hostile work environment occurs within the statutory time frame for filing a charge.
* * * * *
An airline did not discriminate against a pilot whose employment was terminated because of then existing federal law which precluded persons 60 years or older from flying commercial planes. The law was later changed to allow pilots to fly commercial planes until they reached age 65.
* * * * *
Statement by supervisor that he was going to "get rid of all you old people who have been here a long time that don’t want to do your job" was open to interpretation and therefore did not amount to direct evidence of an intent on the part of the supervisor to discriminate against the employee because of her age.
* * * * *
An employee’s own belief that she should have scored higher in an evaluation is not enough to show that the scores she received on her evaluation were a pretext for discrimination.
* * * * *
Misrepresentation of prior work experience is a legitimate non-discriminatory reason for not offering an applicant a job position.
* * * * *
A poor interview experience is a legitimate non-discriminatory reason for not offering an applicant a job position.
* * * * *
Employee terminated because of sexual harassment complaints against him by co-workers is a legitimate non-discriminatory reason for terminating the employee as long as the employer was really motivated by the complaints to terminate the employee.
* * * * *
An applicant’s opinion that he or she is more qualified than another applicant, standing alone, is not enough to support a discrimination claim.
* * * * *
Employer did not violate the Americans with Disabilities Act (ADA) when employee failed to return to work after being instructed to do so by her employer. An employer can terminate an employee who is physically unable to return to work under the ADA if physical attendance at work is a requirement of the job.
* * * * *
Diabetic was not discriminated against due to a disability when he was terminated for his uncooperative attitude and insubordination for failing to attend mandatory company meetings.
* * * * *
Employer appropriately engaged employee under the Americans with Disabilities Act (ADA) who suffered from an airway disease and chronic asthma when it relocated employee to five different work stations after the employee began experiencing problems; allowed employee to take many paid days off; offered to remove carpet from employee’s work station; and tested the air quality in her work area.
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